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High Court Form No. (J) 2. 

Heading of Judgment in Original Suit 

 

District : SONITPUR. 

 

IN THE COURT OF MUNSIFF NO.1, SONITPUR. 

 

 

Present :         POOJA SINHA, AJS, 

              MUNSIFF NO.1, SONITPUR. 

 

Monday, the 30th day of October, 2017 

 

TITLE SUIT NO.47 OF 2012 

 

1. Md. Hasen Ali and Ors 

    Plaintiff/s 

                                                                               Petitioner/s 

versus 

 

2. Md. Asan Ali and Ors 

            Defendant/s 

                                                                             Opposite party/s 

 

 

 

This suit/ case coming on for final hearing on 20/10/2017 in the presence of 

– 

 

Sri Krishna kantaSarmah,   Advocate for the plaintiff; 

and 

Sri Ashok Kumar Mahanta,    Advocate  for the defendant, 

 

and having stood for consideration to this day, the court delivered the 

following judgment- 

 

And having stood for consideration to this day, the Court delivered the following 

judgment. 
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JUDGMENT 

This suit is for  declaration of right, title and interest, recovery  of 

possession and injunction . 

The case of the Plaintiff  which led to the institution of the instant suit  

is- 

1. That, 1 Bigha 0 Katha 18 Lessas of land covered under Dag No. 12 of 

P.P. No. old 39 new 37  situated at village No. 2 Dhanmara, Mouza – 

Missamari, District – Sonitpur, Assam, originally owned by and belong to 

and mutated in the name of 1. Md. Jabed Ali Seikh, 2. Md. Rahim 

Hussain, 3. Md. Jubed Ali, 4. Md. Abdul Rahman, 5. Md. Niramudi 

Rahman, 6. Md. Abdul Jabbar, 7. Md. Safaruddin Moral, 8. Md. Abdul 

Jabbar, 9. Md. Abdul Majid and 10. Md. Ali Hussain. 

2. That, the pattadarJabed Ali Seikh (Pattadar No. 1) died leaving behind 

him only son Md. Hasen Ali i.e. plaintiff No. 1 as his heir and successor. 

Original PattadarKalimuddin Hussain died long   years ago leaving 

behind him Md. Ali Hussain i.e. plaintiff No. 2 and Md. Rahim Hussain 

Plaintiff No.3 and his heirs and successors and their names are mutated 

in the record of right as pattadar No. 10 and 2 respectively. The original 

pattadarAfsar Ali died leaving behind him Md. Abdul Jabbar and Md. 

Abdul Mazid as his heirs and successor and their names are mutated in 

the Jamabandi as Pattadar No. 8 and 9. The pattadar no. 8 Abdul 

Jabbar S/O Afsar Ali also died long years ago leaving behind him the 

Plaintiff No. 4 Md. Amir Hussain as his sole heir and successor. The 

original PattadarSairat Ali also died long years ago leaving behind him 

Md. Abdul Rahma, Md. Niramudi Rahman, and Md. Abdul Jabbar as his 

legal heirs and successors and their names are mutated in Jamabandi as 

pattadar no. 4, 5 and 6 respectively.The pattadar No. 6  Md. Abdul 

Jabbar died during his childhood. The Pattadar No.4 Md. Abdul Rahman 

also died leaving behind him Md. Samar Ali i.e. plaintiff no. 7 as his legal 

heir and successor. The pattadar No.3 Md. Jubed Ali s/o of Kederia Ali 

died unmarried about 30 years ago without leaving any heirs and 
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successors. The pattadar No.7 Md. SafaruddinMaral went to Bangladesh 

about 35 years ago with his family members and never came back to 

the village. Thus, the present pattadars became the Joint owners/title 

holders of the total suit land and occupied the suit land till 9.8.2009 

continuously, peacefully and without any interruption from any quarter 

paying land revenue thereof to the government.  

3. That, since the time of Plaintiffs‟ father and fore father who originally 

belonged from same family were in joint possession of the suit land with 

a view to make amicable partition later on. But till now no amicable 

partition is made out between them and the suit land which is a bari 

land remains in joint possession of the plaintiffs. The plaintiffs have their 

betel nut trees, bamboo trees and others valuable trees over the suit 

land. 

4. That, on 9.8.09 the defendants who are sons of Idris Ali and had their 

residential house on the Southern boundary of the suit land, with 

ulterior and malafide intension to grab the suit land from the joint 

possession of the plaintiffs forcibly entered into the suit land and 

constructed two numbers of thatched house made up of bamboo post, 

tin roof in a portion thereon and since then are residing there. The 

plaintiff coming to know about the forceful occupation of the said land 

by the defendants immediately met the defendants and protested about 

their legal acts and asked them to vacate the suit land immediately. The 

defendants then told the plaintiffs that through mistake they have 

constructed the thatched houses believing that the land belonged to 

them and assured the plaintiffs that they will vacate the suit land within 

a short term.  

5. That, defendants inspite of repeated request and demand made by the 

plaintiffs failed to vacate the suit land, the plaintiffs on 4.1.2012 met the 

defendants and asked them to vacate the suit land demolishing the 

thatched house therefrom. But the defendants for the first time on 

4.1.2012 refused to vacate the suit land claiming the suit land to be of 



 

4 
 

their own. Prior to 4.1.2012, the defendants never put forward their 

false claim that the suit land belongs to them. 

6. That the plaintiffs are the joint owners and title holder of the suit land 

and the defendants had/have no right to remain in their illegal 

possession  and is liable to be evicted there from demolishing  their two 

numbers of thatched houses and other structure constructed by the 

defendants under law and equity and hence this suit. Hence, seeking 

relief filed the instant suit. 

7. Defendants contested the suit and filed written statement. The 

facts as put forward by him is- 

That,  The father of the Defendants Late Idris Ali purchased the suit 

land together with some land covered by Annual Patta (Aksona) land 

more than 50 years back before the birth of the Defendants.The 

Defendants do not know how the names of the Plaintiffs or their 

predecessors got entered in the Patta covering the suit land. The 

Defendants also do not know how the Plaintiffs belonging to different 

families got their names entered in the suit patta land. That from the 

copy of the Jamabandi obtained by the Defendants it appears 

that together with Md. SafiruddinSeikh (Recorded as 

Safaruddin in the Jamabandi) the names of the Plaintiffs and 

their predecessors are recorded as Pattadars. But as far as the 

Defendants know from their mother and other elderly people of 

the village said Md. Safaruddin alias SafiruddinSeikh who 

married the sister of the father of the Defendants Md. Idris Ali 

was living in the Suit land since before India became 

independent of British Rule in 1947 and had the suit land 

registered in his name in the Record of Rights. In course of 

time said Safiruddin owned and possessed other land beside 

the suit patta land particularly the Annual Patta land under Dag 

No. 14, 367 etc. The plaintiffs and their predecessors also lived 

in the land near the suit patta land. The suit patta land was in 

exclusive possession of said Sarifuddin (Safaruddin). The father of the 
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Defendants since before his marriage with the mother of the Defendants 

started to live with said Safaruddin (Safiruddin) in his house and used to 

help Safaruddin in his cultivation and in his petty businesses. As far as 

these Defendants know the suit land was in exclusive occupation of 

Safaruddin and none of the Plaintiff‟s or their predecessors had any 

association with the suit land  at any point of time. In the year 1962 

said Safaruddin decided to migrate to Pakistan so he 

transferred the suit land to the father of the defendants Md. 

Idris Ali then covered by Periodic Patta No. 9 under Dag No. 13 

measuring 1 Bigha 18 Lossa and his Annual Patta lands now 

covered by P.P. No. 11 under Dag No. 13, 162, 163 measuring 1 

Bigha 2 Kathas 14 Lossa in the name of the three Defendants 

and their mother Musst. PhuljanBibi. 

8. That, the Defendants and their mother Musst. PhuljanBibi is the owner / 

title holder of the suit land on the strength of long undisturbed, 

unchallenged possession since after said Safaruddin (Safiruddin) sold 

the suit land to said Md. Idris Ali the father of the Defendants in the 

year 1962. The Plaintiffs must first establish that their names legally 

now entered into the suit land patta. 

9. That, the Plaintiffs suit is bad for non joinder of „necessary party‟. The 

mother of the Defendants Musst. PhuljanBibi is clearly a „Necessary 

Party‟ in the suit. Musst. PhuljanBibi is in occupation of the suit land 

since her marriage with Md. Idris Ali the father of the Defendants. After 

the death of Md. Idris Ali the Land Revenue used to be paid by her. The 

local self authority “GarubandhaGaon Panchayat” granted a house to 

Musst. PjuljanBibi under the Indira AbasYojana and the house is built on 

the suit land in the year 2003 and possession has been handed over to 

her. Hence ,two sisters of the Defendants are necessary parties and for 

not impleading them and their mother in the suit , the suit must fail for 

NON JOINDER OF NECESSARY PARTIES under provision to Order 1 Rule 

9 of the C.P.C. Therefore, prayed to dismiss the suit of the Plaintiff. 
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10. On the above pleadings the following issues were framed by my 

Learned Predecessor in Office – 

1. Whether the suit is maintainable in its present form? 

2. Whether there is any cause of action for the suit? 

3. Whether the suit is bad for estoppel, waiver and acquiescence? 

4. Whether the suit is barred by limitation? 

5. Whether the suit is bad for non-joinder of necessary parties? 

6. Whether the Plaintiffs have right, title and interest over the suit 

land? 

7. Whether the Plaintiffs are entitled to get the decree as prayed 

for? 

8. To what other relief/reliefs  theparties are entitled to? 

11. The Plaintiff side led evidence of 2 witnesses. The Defendant 

side led evidence of 2 witnesses. All of them were duly cross-

examined . Heard the Arguments advanced by the Learned 

Counsel for both  the sides .  

12. An issue wise discussion is made based on the evidence and 

materials on record in the following lines. 

13. ISSUE No.6:  

This issue is the core matter has, taken up first for discussion. 

The Plaintiff asserted that 1 Bigha 0 Katha 18 Lessas of land 

covered under Dag No. 12 of P.P. No. old 39 new 37  situated at 

village No. 2 Dhanmara, Mouza – Missamari, District – Sonitpur, 

Assam, originally owned by and belong to and mutated in the 

name of 1. Md. Jabed Ali Seikh, 2. Md. Rahim Hussain, 3. Md. 

Jubed Ali, 4. Md. Abdul Rahman, 5. Md. Niramudi Rahman, 6. 

Md. Abdul Jabbar, 7. Md. Safaruddin Moral, 8. Md. Abdul 

Jabbar, 9. Md. Abdul Majid and 10. Md. Ali Hussain. 

14. That, the pattadarJabed Ali Seikh (Pattadar No. 1) died leaving behind 

him only son Md. Hasen Ali i.e. plaintiff No. 1 as his heir and successor. 

Original Pattadar Kalimuddin Hussain died long   years ago leaving 

behind him Md. Ali Hussain i.e. plaintiff No. 2 and Md. Rahim Hussain 
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Plaintiff No.3 and his heirs and successors and their names are mutated 

in the record of right as pattadar No. 10 and 2 respectively. The original 

pattadar Afsar Ali died leaving behind him Md. Abdul Jabbar and Md. 

Abdul Mazid as his heirs and successor and their names are mutated in 

the Jamabandi as Pattadar No. 8 and 9. The pattadar no. 8 Abdul 

Jabbar S/O Afsar Ali also died long years ago leaving behind him the 

Plaintiff No. 4 Md. Amir Hussain as his sole heir and successor. The 

original PattadarSairat Ali also died long years ago leaving behind him 

Md. Abdul Rahma, Md. Niramudi Rahman, and Md. Abdul Jabbar as his 

legal heirs and successors and their names are mutated in Jamabandi as 

pattadar no. 4, 5 and 6 respectively. The pattadar No. 6  Md. Abdul 

Jabbar died during his childhood. The Pattadar No.4 Md. Abdul Rahman 

also died leaving behind him Md. Samar Ali i.e. plaintiff no. 7 as his legal 

heir and successor. The pattadar No.3 Md. Jubed Ali s/o of Kederia Ali 

died unmarried about 30 years ago without leaving any heirs and 

successors. The pattadar No.7 Md. SafaruddinMaral went to 

Bangladesh about 35 years ago with his family members and 

never came back to the village. Thus, the present pattadars 

became the Joint owners/title holders of the total suit land. 

15. That, the defendant denied the above claim and stated that 

their father Late Idris Ali bought the suit land from Safaruddin 

and that the Plaintiff had no right or title over the suit land. 

16. The Plaintiff in support of their claim exhibited jamabandi copy 

of Patta no.39 (new) 9 (old) of the suit patta as Ext.1. Now, 

from the said exhibit it reveals that it is not the related 

jamabandi copy of the suit land as described in the plaint for in 

the schedule the land is under Dag No. 12 of P.P. No. old 39 

new 37  situated at village No. 2 Dhanmara, Mouza – 

Missamari, District – Sonitpur, Assam. Further, perusal of Ext. 3 

reveals that it is a Jamabandi copy of patta no.37 under 

situated at village No. 2 Dhanmara, Mouza – Missamari, District 

– Sonitpur, Assam.  From the said exhibit it is not made out if 
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the old number of said patta was 39. Plaintiff has not 

forwarded any document on record which could prove that New 

Patta 37 was Patta No.39 previously. 

17. On the contrary , the defendant side claimed to have purchased 

the suit land from Safaruddin and to prove the same exhibited 

an unregistered sale deed. The perusal reveals in patta no.9 

under situated at village No. 2 Dhanmara, Mouza – Missamari, 

District – Sonitpur, Assam the defendants father purchased 1 

Bigha 0 Katha 18 Lessas from Safaruddin. 

18. Therefore, from tendered documents of both sides it can be 

related that old Patta No.9 was renumbered as Patta No.39 and 

not 37 as claimed by the Plaintiff. 

19. Further, in Ext.3 which the Plaintiff tried to present to be the 

suit patta , it is not clear from the jamabandi that share of 

Safaruddindeveolved upon the co-pattadars, nor any note is 

available as why his name was striked down. 

20. Therefore, considering all the above observations, it is held that Plaintiff 

could not prove that Patta No. 37 (new) was previously Patta No.39 

situated at village No. 2 Dhanmara, Mouza – Missamari, District – 

Sonitpur, Assam.  Therefore, failed to prove that Plaintiffs had valid 

right , title and interest over the schedule land as described in the 

plaint. 

DECISION: This issue is settled in negative against the  

Plaintiffs. 

21. ISSUE No. 1 & 2: 

As both the issues are related hence taken up together for 

discussion. 

From the above discussion , it reveals that Plaintiff failed to prove its 

valid right, title and interest over the suit land. Therefore , when the 

Plaintiffs rights are not established over the suit land , as such there is 



 

9 
 

no cause of action over the suit land and accordingly, the suit is not 

maintainable. 

DECISION: Both the issues are settled in negative against the 

Plaintiff. 

22. ISSUE No. 3: 

Although defendants raised the plea that the suit is bad for estoppel, 

waiver and acquiescence, but nothing specific has been stated on the 

above. Therefore, this issue is settled in negative. 

23. ISSUE No.4: 

As the plaintiff failed to prove that there is a cause of action for 

initiation of the suit over the suit land, therefore the point for limitation 

does not arise. 

24. ISSUE No.5: 

The defendants claimed that as their mother and sisters are not 

impleaded as parties , hence the suit is bad for non-joinder of necessary 

parties. Now, Plaintiffs sought relief from the defendants for specific 

actions by the individual defendants over the suit land. Although, 

Plaintiff failed to prove its right, title and interest over the suit land, but 

it cannot be termed that suit was bad for non-joinder of necessary 

parties. 

25. ISSUE No. 7 & 8: 

In view of the discussion and decisions reached in the forgoing issues, it 

is held that Plaintiff has failed to prove that she has valid right , title and 

interest over the schedule land and as such not entitled to any decree 

or relief as prayed for. 

DECISION: Both the issues are settled in negative against the 

Plaintiff. 
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ORDER 

26. In view of the discussions made above and the decisions 

reached therein, the suit of the Plaintiff is dismissed on contest 

with cost. 

27. Prepare decree accordingly. 

 

Given under my hand and the seal of this court on this the 30th     

day of October, 2017 at Sonitpur. 

   

Pooja Sinha           

Munsiff No.1,Sonitpur 

Dictated and corrected by me 

 

  Pooja Sinha 

Munsiff No.1, Sonitpur 
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APPENDIX 

 Plaintiff’s Witnesses: 

 P.W.1- Rahim Hussain 

 P.W.2- Md Ali Hussain. 

 

 Defendant’s Witnesses: 

1.D.W.1- Asan Ali 

2. D.W.2- SushilKurmi 

 

 Plaintiff’s Exhibits: 

1. Ext-1- Certified copy of Jamabandi P.P. No. 39(new), 09(old) 

2. Ext-2- Certified copy of Jamabandi P.P. No. 39(new) 

3. Ext-3- Certificate issued from Mouzadar. 

4. Ext-4- Draft Citha of Dag No. 12/13. 

 

Defendant’s Exhibits: 

1. Ext-Ka – Copy of unregistered Sale Deed. 

2. Ext- Kha - Certified copy of Jamabandi P.P. No. 11 (new) 

3. Ext- Ga – Certificate of IAY list issued from GaonBurah 

4. Ext – Gha – Certified copy issued from Gaon Panchayat 

5. Ext – Unga – Asset register of Gaon Panchayat.  

 
 
 
 
Pooja Sinha 

Munsiff No.1,Sonitpur 

 

 

 

 


